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EDITORIAL NOTES. 


The Legislature adjourned during the week beginning April 19, 
after a session of fifteen weeks, in which, as is well known, more bills 
were passed and sent to the Governor than in several years preceding. 
The vast majority of these bills, perhaps in the whole to the number 
of four hundred or more, will become laws, or have already become 
such, and it is safe to say that, if three hundred and fifty of them had 
been eliminated from consideration, the State at large, and the public 
generally, would not be the losers. It seems never to occur to the 
body of legislators that the constant changes made in existing statutes 
by amendments and supplements greatly increase the expense to the 
State; always to the extent of thousands, if not of tens of thousands 
of dollars. The reason for this is, not simply that the printing of the 
bills and of the volume of laws is so greatly swelled in amount, but 
that the hundreds of blank forms which are furnished by the various 
Boards and officials of the State, such as those of the Motor Vehicle 
Department, the Labor Department, the Departments of Health 
and Shell Fisheries, the State Boards of Taxation and of Public 
Utilities, etc., need to reprint every year the blanks they furnish to 
their sub-officials. The bills for the printers of the State are thus 
augmented annually to a surprising extent, and this one item alone, 
with others, makes an accumulative total that is constantly depleting 
our State Treasury. It is true a few measures were passed by the 
last Legislature, including those relating to the consolidation of 
certain State Departments which may tend to the reduction of State 
expenditures. There were equally important measures, however, 
some really of extraordinary importance, which were not carried 
through, notwithstanding the pledges of both leading political parties 
in their party platforms. The election of Assemblymen by districts 
and the settlement of the Morris Canal entanglement were two mat- 
ters that ought not to have been passed by. It is exceedingly strange 
that the proposition for the election of Assemblymen by districts was 
accorded so scant an attention, notwithstanding the political leaders 
had promised it. We suspect the opposition was solely centered in 
two or three of the largest counties of the State where the liquor 
interests are supreme, and that it was feared election by districts 
might forward the cause of Local Option. As Local Option is 
bound to come, it might as well have been met heroically first as 
last; but aside from this it is perfectly proper, and only proper, that 
each district in the State entitled to a representative should elect 
such representative. As to the Morris Canal bills, they have been 
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before the Legislature so many sessions that we find no excuse what- 
ever given for not having the matter settled in the only correct way 
without further delay. On the whole the work of the last Legislature 
cannot be greatly differentiated from that of those previous ones in 
which little of public benefit was accomplished. The intention of 
some of the members was no doubt of the best, but there were either 
private or political interests that, somehow, managed to prevail over 
the public welfare, and we fear it is likely to continue to be so until 
some other method is devised for the passing of laws. 





The question of more home rule for cities and other municipalities 
was given considerable of an airing during the past legislative ses- 
sion, but without results. We do not regret that there were no im- 
mediate results, because the question is one of great difficulty and 
many important things have to be considered in connection there- 
with. Senator Hennessy, of Bergen county, brought up the matter 
continually, and the burden of his remarks was to the effect that 
more democracy would be a cure for municipal evils. “I would give 
cities,” said he, “control over everything that concerned themselves 
alone, so long as the State Constitution is not violated. That Newark 
should have to go down to Trenton and ask some man from Cape 
May whether Newark may do this or that is an absurdity.” Mayor 
Calkins, of Plainfield, a wideawake New York lawyer, who, without 
question, is progressive and honest in his convictions, and who has 
made a most efficient mayor, referring to the same subject in his 
first annual message in January last, satd: “The State should have 
power to legislate on matters of State concern within the municipality 
—such as the debt-contracting power, public safety, public health, 
honest elections, and a free public school system which will guarantee 
at public expense a minimum standard of education, generously ade- 
quate for good citizenship and the ordinary pursuits of life, the intelli- 
gent recognition of opportunity for higher pursuits, and for the 
cultivation of ambition. But beyond a certain point the community 
as a business and social center should be free to decide for itself how 
much it can afford and wishes to spend on its schools, as on every- 
thing else. Each city should be free to adopt the precise form of 
government it believes best suited to its needs, and should be secure 
against legislative a with its internal affairs.” The trouble 
is where to fix the line as between matters which are of State concern 
and those which may be considered to be connected only with the 
interests of a local municipality. A large number of laws are passed 
to affect all municipalities, either in the whole or by class, in order to 
secure uniformity in results; and this uniformity is a matter to which 
we fear sufficient importance is not given by these advocates of local 
charters. If every city, borough, town and village in the State should 
decide on its own charter, or be free to legislate on all matters which 
it might deem of less State than local concern, the results would be 
such an inharmonious system of municipal government that persons, 
in removing from one municipality to another, would have to consider 
a great many idiosyncrasies in municipal legislation before de- 
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termining whether their residence as changed would be agreeable or 
not. The tendency of the times is to greater uniformity in laws and 
ordinances and not less. It is bad enough from a practical point of 
view that every State in the Union has the power to make an infinite 
variety of legislative enactments. It seems to us it would be much 
worse if the same kind of diversity is to be extended to the populations 
of every large and small municipality within the State borders. To 
say that the people of each locality are to be trusted to know and do 
what is best for themselves in preparing charters, and in enacting 
and enforcing local laws and ordinances, is an optomistic view that is 
not upheld by any known practical operation. It is an ideal view 
not sustained by human nature or experience. We hope to refer to 
this question again in a discussion of the general subject of how 
general laws might be improved, and with a tendency to the maximum 
of uniformity rather than to its minimum. 





Whatever becomes of the appeal from the Supreme court to the 
Court of Errors and Appeals in the case of the Public Service Gas 
Company, Appellant, v. Board of Public Utility Commissioners and 
others, on which we have expressed no opinion because the subject 
has had a full rehearing in the Errors and Appeals, (and that court is 
certainly abundantly qualified to take care of it), it is not improper 
to say that, under the circumstances of the case, a remarkably clear 
argument was made by Mr. Thomas N. McCarter, the president of 
the Public Service Gas Company. Mr. McCarter has been out of 
practice for twelve years, and, at the last moment, found that two of 
the leading members of the Bar of the State, Mr. Lindabury and Mr. 
Robert McCarter, who had taken part in the former hearing before 
the court, were unable to be present to argue the matter for the com- 
pany. Accordingly he stepped in on the moment and made an off- 
hand argument which was clear as crystal and entirely to the point. 
We only refer to it because it proves that in some cases long prepara- 
tion is not necessary to make such an argument before a high court 
as will convey to the Court all the facts and the logic of one side of 
a question. We doubt if as much as a full hour were occupied in a 
statement which, had it been prolonged for several hours, would 
have lost in succinctness and force. 





The reappointment of Chief Justice William S. Gummere, of 
Newark, as the head of the Supreme court of this State, was a fore- 
gone conclusion, especially after the attacks made upon the judicial 
teputation of the Chief Justice by a member of the Senate and a few 
other writers in the newspapers. That the Chief Justice, as well as 
every member of the courts of this and other States, is human and 
may not always have pleased some members of the Bar or some por- 
tion of the public by his decisions and written opinions, may be con- 
sidered as a matter of course. But no evidence was adduced that 
there has been a leaning on the part of the Chief Justice toward 
the corporation of which he was once the recognized attorney, or 
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that he has ever swerved from what he believed was right, or at least 
was the law of the State, which latter has not always a foundation 
of absolute equity, in making up his pronouncements. It was due to 
the reputation of the Chief Justice, who is still in his prime, that he 
should be reappointed, and it was also due to the political situation 
in this State that he should not have been succeeded by someone of 
another political faith, When the time comes for a change in this 
office there will be found material in the present Supreme court to 
fill ‘the position and to do it with honor. Happily it has rarely 
occurred to any Governor of New Jersey to make an appointment to 
the Supreme court of an incompetent Judge or one who has not had, 
when appointed, or secured soon after his appointment, the full con- 
fidence of the entire Bar. 





It is unfortunate, to say the least, that, upon the demise of the 
Secretary of State a few weeks ago, and the nomination to that office 
of one who is said to be well qualified for the position, that the office 
of Assistant Secretary of State became ipso facto, vacant. The 
assistant to Mr. Crater, who was Mr. Job C. Lippincott, had been but 
a little while in office, and, as his position made him head of the 
Department of Motor Vehicles, he had become what one of the news- 
papers of the State described as “an enormously valuable State asset.” 
It takes months to become a proficient head of this department, and it 
is one of the leading departments of the State in the matter of use- 
fulness toward the public and to private citizens. To have Mr. Lip- 
pincott suddenly removed for no fault of his own, but simply by 
operation of law, was to do an injury to the State itself. We know 
nothing as to the capacity of his successor, and must assume that, in 
time, he will make an equally good official, but there is no reason 
whatever why the law should contemplate so sudden a change. An- 
other Legislature should remedy what is clearly an evil. 





The Supreme Court in the case of Sellick v. Gascoyne, the latter 
being the chief probation officer of Essex county, set aside, on April 
3, an order of the Essex County Juvenile court for the support of 
Sellick’s family. Sellick was convicted under Section 17 of the Dis- 
orderly Persons Act (C. S. 1931, as amended by P. L. 1911, p. 117). 
The Court, in its opinion gaid: “The power of the Juvenile court to 
make the order for the weekly payment of a sum of money, by a per- 
son convicted, under sections of the Act concerning disorderly per- 
sons, for the support and maintenance of his family, is derived from 
Section 19 of that Act, and that section requires that the weekly 
payments be made to the overseer of the poor.” 





The Committee on Professional Ethics of the New York Lawyers’ 
Association, recently had these questions put to them: 

“A lawyer is consulted by a client named as executor in a docu- 
ment purporting to be the last will and testament of a decedent, and 
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in and by which provisions are made for the benefit of others than the 
person named as the executor, the executor being a stranger in blood 
to the decedent and the beneficiaries named in the said document be- 
ing the decedent’s next of kin and heirs at law. After a statement 
of the facts by the client the lawyer forms an opinion thereon and 
advises his client that it is the client’s duty to file the will for probate. 
He subsequently learns that the client instead of following his advice 
intends to conceal the will and appropriate the property of the de- 
cedent. His only source of knowledge of the existence of the will is 
his consultation with the person named as executor in which the will 
was exhibited. 1. Can the lawyer properly disclose the existence of 
the will to those interested in its provisions, whom he believes to be 
otherwise ignorant of its existence and of the provisions therein for 
their benefit? 2. Can he properly advise the prosecuting attorney 
of his knowledge?” The answer was as follows: “While the com- 
mittee recognizes the wide extent of the privilege accorded to com- 
munications from a client to his legal counsel, and the fact that such 
privilege is protected by statute (Code Civ. Pro. S. 835), never- 
theless it is of the opinion that such privilege ought not to be ex- 
tended to the circumstances of the present case; the lawyer should 
unquestionably first expostulate with the executor, so that he him- 
self may avail himself of the opportunity to disclose the existence 
of the will; but if such expostulation fail, then in the opinion of the 
committee the attorney should make known to the interested parties 
the fact that there is a will in existence. Where a client consults an 
attorney in order to obtain his assistance in the commission of a 
crime, the rule of privileged communications does not apply. The 
duty of the attorney to the Court and to society forbids the application 
of the rule in such a case. For like reasons we believe that where an 
attorney ascertains that a former client is about to commit a felony 
(Penal Law, S. 2052), such, for example, as the concealment of a 
will as suggested in the present question even though his knowledge 
of the contemplated felony is due to the communications previously 
made to him by the client, when no crime or felony was in con- 
templation, it is the duty of the attorney to prevent thé felony if he 
can, by disclosing the facts to those against whom, or against whose 
interests, the felony is directed. We do not believe, however, that 
this duty goes to the extent of requiring him to call the matter to 
the attention of the prosecuting attorney, although in our opinion it 
would not be improper for him to do so.” This answer may well be 
reflected upon by a few attorneys in this and other States. 





“Terms expressing size and quantity are but relative. The foot- 
hill on its lower slope may be small when compared with the moun- 
tain; but the mountain is insignificant when compared with the earth 
upon whose bosom it rests. The mite of the widow was of magnitude 
in the estimation of the Redeemer, though the greatest individual 
fortunes in the early history of our country amount to little when 
compared with the fortune of a J. D. Rockefeller or a J. P. Morgan.” 
Chief Justice Conner, of the Texas Court of Civil Appeals, Second 
District, in Huggins v. Carey, 149 Southwestern Reporter, 390. 
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“JUSTICE DELAYED, JUSTICE DENIED.” 


At a recent meeting of the Iowa State Bar Association, ex- 
Governor C. S. Thomas, of Denver, Colo., delivered a remarkably 
strong and frank address, entitled “Justice Delayed Is Justice De- 
nied,” in which he severely arraigned American methods of ad- 
ministering justice. “Fully half the business of the appellate Courts,” 
he said, “is devoted to the disposition of questions of practice not 
affecting the merits of the controversy, and thousands of cases are 
reversed and remanded for errors in practice, at enormous expense 
to the losing parties, whose rights to relief upon the facts are un- 
questioned. Our libraries are in consequence crowded with reports 
and text-books on pleading and practice, which we consult only to be 
bewildered, and then take our chances in selecting precedents, real- 
izing that in any event we must run the gauntlet of a review of our 
procedure if we succeed in the trial court. 

“Motions to strike, to make more specific, to elect, to amend, to 
advance, to continue, run riot through the records of every con- 
troversy, tripping the wary and the unwary in their progress towards 
the issues, while instructions requested, refused or given, strew the 
way to judgment with many pitfalls. The Court may not so much 
as infer an inevitable conclusion from a conceded fact without trench- 
ing upon the province of the jury, nor give an oral charge of half a 
dozen words lest the germ of error intrude its poisonous presence into 
the body of the judgment. He is a wise Judge and a fortunate at- 
torney who in an important and bitterly contested case can hold a 
steady course through the shoals and reefs of modern technicality 
and cast anchor safe and sound in port. 

“The facilities supplied by our methods of procedure for delaying 
the formation of the issues and their trial, for injecting errors into 
the record and reversing judgments upon grounds not affecting the 
merits, justify much of the lay criticism of lawyers and their methods. 
The slow process of the Courts, the miscarriage of justice through 
technical reversals, the consequent expense of litigation to both liti- 
gants and the public, all these things are laid at our door. It not 
only declares that we are the cause of these conditions, but in its 
view we have deliberately and intentionally constructed the vicious 
system that we may extort wealth from its unfortunate victims. 
Justice, says the layman, is not only blind, but has become deaf, 
rheumatic and ill-tempered, while her servants, taking advantage of 
her infirmities, are concerned not so much in serving her petitioners 
as in plundering them. 

“Indictments which vary the breadth of a hair from _ the 
established formula in statement, punctuation, the use of a capital for 
a small letter, in the omission of an article or an adjective, upset the 
most carefully conducted trials, reverse verdicts of unquestioned 
integrity, cheat justice of its dues, and defeat results fairly obtained 
through infinite labor and expense. Jurors who ever heard the most 
remote fact relating to the charge, who have acted in cases similar in 
character, who are acquainted with the fortieth cousin of the prose- 
cuting witness, or who ever inquired concerning the health of a 
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member of the prisoner’s family, who can read or who do read the 
daily press, who have scruples conscientious or otherwise, about any- 
thing or anybody, or who confess to having no scruples whatever, 
who are religious or the contrary, whose politics are opposed to those 
of the prisoner, who may be prejudiced against or who may favor the 
enforcement of the law, are alike subject to disqualification or chal- 
lenge for cause. An opinion once harbored may be fatal, though it 
may have been changed or discarded. Its expression is liable to prove 
as serious an objection to him as the crime to determine which he is 
summoned into the box. His past life from the cradle onward is the 
subject of minute and extended inquiry. If during his career he has 
ever consciously or unconsciously done anything to indicate an 
aversion to crime or its punishment, he will not be permitted to of- 
ficially consider its commission or its punishment. And if the trial 
court in the exercise of a discretion which no longer exists as a 
definable quantity shall depart ever so slightly from the line of duty 
as it shall seem to the court of review, in overruling or in sustaining 
an objection to competency, the prisoner is free until a new trial, 
conducted in similar manner, and subject to the same probability of 
error, shall otherwise determine, and such determination shall have 
encouraged and sustained the ordeal of a review. But these are 
merely preliminary difficulties. The admission and exclusion of testi- 
mony, a chance remark of the Court in the jury’s presence concern- 
ing the evidence, or the attitude of a witness, the momentary separa- 
tion of the jury or the absence of the prisoner from the presence of 
the Court during the occurrence of some trivial matter in no way 
affecting his substantial rights, and above all the instructions of the 
Court, all these details are fairly alive with the germs of probable 
error and consequent reversal. 

“Those great principles of Anglo-Saxon jurisprudence and the 
presumptions arising from them, designed to safeguard and protect 
the innocent, have become in modern times the very citadels of pro- 
tection for the guilty. Reasonable doubt now means any doubt what- 
ever, real, reasonable, unreasonable, or imaginary. True, the ad- 
jective ‘reasonable’ still appears in all dissertations and -instructions 
upon the subject, but it has been defined, refined and superfined until 
lawyers themselves, to say nothing of juries, intelligent or otherwise, 
are hopelessly bewildered by the multitudinous decisions upon the 
subject. Hence anything short of absolute and overwhelming proof 
of guilt must give way to such doubt or doubts as the average criminal 
juror has, or thinks he has, relating to the testimony. 

“The same is true, in a degree at least, of the presumption of 
innocence, which has been tortured into meaning that no other pre- 
sumption can be entertained, without imperilling the validity of a 
conviction. Former jeopardy in these days finds a solid basis upon 
confused or compromise verdicts and operates in many directions 
besides that of judgment on the merits. It sometimes leads to con- 
clusions well illustrated by the decision of the Supreme Court of Cali- 
fornia in People v. Huntington, 138 Cal., where the defendant, charged 
with performing a criminal operation, was tried, convicted and 
sentenced to ten years in the penitentiary. He had been indicted for 
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murder; but the Judge committed the mistake of telling the jury it 
might find a verdict for manslaughter. This was favorable to the 
prisoner, and secured him the lighter sentence. Upon appeal, the 
judgment was reversed because of this instruction, although favorable 
to the prisoner. At the second trial the defense of former jeopardy 
was encountered by the prosecution, whereupon the Court, in order 
to bring the defendant to justice, proposed to try him for murder 
and sentence him for manslaughter. The Supreme Court interfered, 
saying: ‘We know of no case where a court could proceed to try a 
defendant for an offense of which he has been acquitted. He cannot 
be tried for manslaughter, because he could never be accused of it; 
nor for murder, because he has been acquitted. If tried, he may be 
convicted of a crime which the evidence shows he did not commit, 
for the reason that the evidence shows that he did not commit another 
crime of which he has been acquitted.’ And so the convicted one 
was in the end not convicted at all. Such miscarriages of justice are 
possible only by sacrifice of substance to form, by perverting the 
safeguards for the protection of the innocent into agencies for the 
acquittal of the guilty. 

“The defense of the ‘unwritten law’ is but one of the many mani- 
festations of a sort of legal insanity which frequently invests the 
modern murderer with complete immunity. If he can establish the 
suspicion of undue intimacy between the deceased and some member 
of his family, or prove any so-called eccentricity of his own or of an 
ancestor immediate or remote, followed by any betrayal of excitement 
or the lack of it upon his part when the homicide was committed, 
which will enable his counsel to prepare a hypothetical question of 
ten thousand words to be propounded to and answered by half a 
dozen medical gentlemen possessed of many degrees, his chances of 
acquittal are more than even. Nothing of human conduct is too 
absurd or too commonplace to be excluded from the hypothesis, and 
the defendant is solemnly declared by the expert to have been non 
compos when he killed his man, because at the time he was calm, 
collected, indifferent. and deliberate, or because he was impulsive, 
excited, passionate, and revengeful. The same facts determine ex- 
perts for the defense to one conclusion, which commit those for the 
prosecution to its opposite. And these displays of scientific balder- 
dash, converting court rooms into show rooms, to which crowds 
throng for amusement and diversion, lengthen into weeks and months, 
burden the public treasury with enormous expense, frequently bank- 
rupt and always tend t6 the protection of the offender. The case 
finally goes to a jury, exhausted in body and bewildered by a fantastic 
medley of fact, fancy and opinion, in which the homicide and its at- 
tendant circumstances are lost to the understanding. They acqutt, 
or stumble upon some sort of compromise verdict, announce it, and 
thank God for their release from an imprisonment lasting longer 
than the term of an ordinary convict. These things be travesties 
upon justice, for which public opinion rightly or wrongly holds our 
profession largely responsible, and which must give way to sanef 
and sounder methods, if the law is to perform its normal functions 
and justice be speedily, effectually and impartially administered. 
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“That sentiment which charges the Bar with responsibility for 
the development and persistency of these conditions is not altogether 
erroneous, since we have not as a class done much more than discuss 
them. 

“Of one thing the average layman is convinced, as to the situation. 
It is that change and simplification will come when the Bar resolves 
that it shall come. Who shall say that he is mistaken or that we 
cannot if we will storm and capture and destroy the citadel of tech- 
nical procedure, and make clear the pathway to the inner temple? 
And if we can do this, can we escape the verdict of recreancy to duty 
which our fellow men will surely record against us if we longer post- 
pone its accomplishment? 

“T do not undervalue the good which our associations are doing 
and have done. They are indispensable agencies in promoting the 
welfare and influence of the Bar, in effecting many needed changes 
in the body of our laws, in establishing and enforcing compliance with 
high standards of honor and conduct. But I do affirm that our first 
and highest purpose should be to strive to make the administration 
and enforcement of the laws as simple, summary, swift and in- 
expensive as the safeguards of the constitution, designed to protect 
the citizen and prevent the miscarriage of justice, will permit. 

“The English Bar faced and fought this problem nearly forty 
years ago. The reformed procedure of Great Britain then established 
has proven most effective. Its basic principle was that of the New 
York civil code; a sacrifice of form to substance. Unlike the latter, 
it has been administered along the same principle. Pleadings are 
confined to complaint and answer. The case is at issue when the lat- 
ter is filed, and the Court takes that part in the trial, whether in dis- 
cussing fact, limiting the time of trial, or confining examination and 
cross-examination of witness to matters strictly relevant, which is 
essential to the prompt and proper disposition of cases. As a result, 
the Courts are up with their dockets. Litigants need not wait for 
years with that ‘hope deferred which maketh the heart sick,’ for trials 
which, when reached, are as apt as otherwise to witnesses dispersed, 
the defendant bankrupt, or the counsel dead and gone. ‘Lord Justice 
Bowen, nearly a quarter of a century ago, could say with truth of 
England’s judicial system that ‘it may be asserted without fear of 
contradiction that it is not possible in the year 1887 for an honest 
litigant in her Majesty’s Court to be defeated by any mere technicality 
or a slip or a mistaken step in litigation. . . . Law has ceased 
to be a scientific game that may be won or lost by some particular 
move.’ No greater eulogy of a nation’s justice is conceivable. Its 
jury system had not fallen to the low standards of our own, and 
therefore needed little attention. With fewer Judges than the State 
of Illinois, England’s judicial system transacts the business of forty 
million people, and does it cheaply, speedily and _ successfully. 
Criminals are tried long before their offenses have been forgotten by 
the public. The Judge is properly permitted to comment upon the 
witnesses and the testimony in his instructions to the jury. He is 
not, as with us, on trial himself, nor compelled to tread on eggs at all 
times, breaking none on peril of reversal. Her courts are not arenas 
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for the bouts of gladitorial experts, expiating upon brainstorms and 
other phases of dementia criminorum. 

“Appeals in criminal cases should not be abolished with us, but 
they can be made far less frequent by confining reversals to errors of 
substance affecting the charge itself and brushing aside the rubbish 
of technical refinements of procedure. Honest men who can qualify 
as to impartiality and not related by blood or marriage to defendant 
or prosecutor should not be rejected from the panel. Any plain de- 
scription of the offense in the indictment or information should be 
sufficient. And the Judge should be given the power to comment 
upon fact as well as law in charging the jury. Above all these things, 
criminal trials should follow the commission of the offense charged 
without delay. Prisoners are entitled under our Constitution to 
speedy trials, but nowadays they seldom desire it. This wise pro- 
vision was designed as well for the Commonwealth as the citizen, and 
should find constant and widespread application. 

“The expert when needed should be selected by the Court and 
paid by the State. Sworn opinions, the subject of bargain and sale in 
the judicial markets, stand low, and justly so, in public estimation. 
The expert of the day aborts justice and debauches science. Many, 
perhaps the most of them, are men of deservedly high repute, learned, 
honest and intelligent. But even they sometimes conflict hopelessly ; 
while the intrusion of the remaining element, the professional expert, 
with views and conclusions made to fit all interests and emergencies, 
naturally demoralizes the understanding of men. The hypothetical 
question should be sent to the musty limbo of things antiquated, 
useless and ridiculous. If a defendant is or was non compos mentis 
the fact should be apparent. It is doubtless true that in nine cases 
out of ten his insanity is purely hypothetical, which may account for 
that method of establishing it. But the facts underlying the defense 
concern the prisoner. They relate exclusively to himself, not to the 
imaginary character which biography reads like the crusade of Don 
Quixote, giving the medical expert a license he would hesitate to 
exercise in a concrete instance. 

“Scientific testimony is essential in many matters beyond the pale 
of the physician and surgeon. Opinions and conclusions then given 
are not in general founded upon hypothesis, but upon examination, 
research and experience, involving actual conditions and directly re- 
ferring to them. Mining and patent controversies are common 
illustrations of the fact.4 The expert in these lines occupies, generally 
speaking, a higher level than his medical colleague, and doubtless 
because of his testimony is more direct, and less liable to those con- 
flicts and divergencies of conclusion, which characterize the criminal 
inquisition. This line of testimony, now so discredited, but withal 
so essential at times to the ascertainment of truth, can be easily 
rescued from its low state and made efficient and reliable by the 
simple process of selection of experts by the Court. Those so ap- 
pointed become thereby officers of the law; not partisans of the liti- 
gant employing them.” 
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FELDMAN v. BRAUNSTEIN. 


(New Jersey Supreme Court, March 29, 1915), 
Workmen’s Compensation Acl—Loss of Sight—Duty of Court to Determine Compensation. 


Certiorari to Court of Common Pleas, Hudson county. 

Action by Samuel Feldman against Charles Braunstein to recover 
under the Workmen’s Compensation Act. Judgment for the peti- 
tioner, and respondent brings certiorari. 

Messrs. Kalisch & Kalisch for Plaintiff. 

Messrs. Gross & Gross for Defendant. 

SWAYZE, J.: This is a case under the Workmen’s Compen- 
sation Act. The petitioner received a very serious injury in the eye. 
The Judge found that the injury was temporary in character if an 
operation was performed, but that if an operation was not performed 
the injury was permanent and amounted to 90 per cent. of the loss 
of an eye. He therefore, as he said, in order to allow the petitioner 
to undergo an operation, determined that the injury was temporary, 
and that the petitioner was entitled to receive compensation for his 
injury during such disability or until a further application was made, 
not to exceed 300 weeks. Under the statute the compensation for the 
loss of an eye is limited to pay for 100 weeks. 

I think the learned trial Judge erred in basing his award of 
compensation upon the theory of a temporary disability, when, as he 
himself found, the disability was permanent unless there was an 
operation. Whether the petitioner would submit to an operation 
rested on his will alone, and he had nothing to gain pecuniarily by 
taking the risk that necessarily attends all operations. If it succeeded 
his weekly compensation would stop. If it failed, his injury would be 
permanent, and he would be entitled to compensation for 100 weeks 
only, instead of for 300. It is clear that the Legislature never meant 
to put the control in the hands of one party alone. It is for the Court, 
under the statute, to determine the compensation, and the Court can 
act only on the facts before it, not upon the uncertain possibilities 
of the future. ji 

The proper course was to deal with the case exactly as it stood 
at the time—that is, a case of permanent disability—and to allow 
compensation for 100 weeks. If the petitioner then chose to submit 
to an operation, and was cured, the extent of the intervening temporary 
disability would be known, and the weekly compensation could be 
terminated upon application to the Court for a modification of the 
order as the statute authorizes. If the operation proved a failure, 
the award for permanent disability would stand. 

__I think it unnecessary to deal with the technical question raised 
with reference to the judgment. The trial Judge did not file his de- 
termination until after the writ of certiorari was allowed. The dis- 
missal of the writ on that ground would merely result in a new writ. 
— the costs, the action of the trial Judge was authorized by the 

atute. 
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WARD v. HAUCE. 


(N. J. Court of Errors and Appeals, March, 1915.) 
District Court—Jurisdiction—Set-off and Recoupment. 


A judgment for defendant in the District court was reversed in 
the Supreme court, and defendant brought up the case on error. 


Mr. Paul G. Roder for plaintiff in error. 
Messrs. Lum, Tamblyn and Colyer for defendant in error. 


SWAYZE, J.: We agree with the result reached by the Supreme 
court, but prefer to put the case on a different ground. The District 
court gave judgment in favor of the defendant on his notice of re- 
coupment. It is therefore vital to determine whether the Court had 
jurisdiction to entertain the recoupment. In his original notice the 
defendant claimed $630, of which $255 was really a claim for failure 
of consideration. In his amended notice he claimed $1,190.60, of 
which $225 seems to be for failure of consideration; and he waived 
all claim to damage over and above $500. This was necessary in 
order to bring his claim within the jurisdiction of the Court. Kienzle 
v. Gardner, 73 N. J. Law, 258, 63 Atl. 10. The question is whether 
the statute permits such waiver. Howell v. Burnett, 20 N. J. Law, 
265; Mooney v. Woolhouse, 77 N. J. Law, 325, 72 Atl. 53. The answer 
depends on the meaning of Section 335 of the District Court Act (2 
Comp. St. 1910, p. 1964). The pertinent language is: 

“It shall be lawful for the plaintiff or for the defendant in a set- 
off to waive the excess over five hundred dollars.” 

The section applies only to a set-off. The meaning of “set-off” 
was well understood when the Act was passed; it connoted only 
claims for liquidated damages. “Recoupment,” on the other hand, 
might include also claims for unliquidated damages. The District 
Court Act itself makes a distinction between set-off and recoupment. 
Set-off is provided for in section 60, recoupment in section 64. Sec- 
tion 33 therefore, does not help the present defendant, and the Court 
should not have considered his recoupment. Clancy v. Neumeyer, 
51 N. J. Law, 299, 17 Atl. 154; Kienzle v. Gardner, cited above. 

The judgment of the Supreme court reversing the judgment o! 
the District court is therefore affirmed. It was proper to order a 
venire de novo, since thadefendant might defend for failure of con- 
sideration, or might amend his notice of recoupment so as to give 
the Court jurisdiction. 

WHITE, J., dissenting. 





That the ejection of a passenger from a train for refusal to pay 
" fare is at a regular station is held in Phillips v. Atlantic Coast Line 
R. Co. (S. C.) 88 L.R.A. (N.S.) 1151, not to entitle him to re-enter the 
train and become a passenger upon tender of the full fare from the 
point where he first entered the train to destination. 





HARRINGTON’S SONS CO V. U. S. EXPRESS CO. 


HARRINGTON’S SONS CoO. v. U. S. EXPRESS CO. 
(N. J. Court of Errors and Appeals. March 1, 1915). 
Reference—Application for Jury Trial—Entry on Minutes. 


Appeal from Hudson Circuit court. From a judgment for plain- 
tiff defendant appeals. 


Messrs. McDermott & Enright for Appellant. 
Mr. Adolph L. Engelke for Appellee. 


WALKER, Chan.: In this case an order was made by the Judge 
of the Hudson Circuit Court on July 6, 1912, reciting that matters 
of account were in controversy, and the cause was thereby referred 
to Charles J. Roe, Esq., to hear the same and state an account be- 
tween the parties and report to the Court. Appended to the order 
was a reservation of the right to trial by jury signed by the attorneys 
of the plaintiff and defendant. 

The referee’s report, dated April 1, and filed April 7, 1913, found 
for the plaintiff in the sum of $10,798.28. Notice of the filing of the 
report, dated April 7, 1915, was acknowledged by the attorneys for 
the defendant on that date, when it was filed. A demand for trial by 
jury on behalf of the defendant, signed by its attorneys, dated April 
23, was filed April 26, 1913. Subjoined to it were written these 
words: 

“The above demand was made in open court this 24th day of 
April, 1913. 

“WM. H. SPEER, Judge.” 


The Judge, in an opinion filed May 25, 1914, succinctly states the 
subsequent proceedings, as follows: 

“This case went to a reference. The referee, Charles J. Roe, 
Esq., filed his report finding plaintiff entitled to a judgment of 
$10,798.28. Defendant attempted to demand a trial by jury and filed 
exceptions to this report. Plaintiff now moves to strike out the al- 
leged demand for a jury trial, to dismiss the exceptions, for leave to 
enter judgment final and for an allowance for the referee. The Court 
is of opinion that this motion should be granted. A review of the 
proceedings makes it clear that no legal demand for a trial by jury 
was made by the defendant at the same term in which the report was 
filed. If none such was made no jury trial can be had and plaintiff 
must prevail on this motion. It appears that the referee consumed 
40 or 41 full days in this matter, and | think his allowance should be 
fixed at $1,000. I will sign an order embodying these conclusions.” 

An order dismissing the exceptions and confirming the report was 
duly made, and judgment thereupon entered, and defendant appeals. 
All the questions raised on the appeal are involved in the validity or 
invalidity of the demand for trial by jury made on behalf of the de- 
fendant. 

The Judge does not particularize wherein no legal demand for 
trial by jury was made by the defendant. He says that: 

“Review of the proceedings makes it clear that no legal demand 
lor a trial by jury was made by the defendant at the same term in 
which the report was filed.” 
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For respondent it is contended that defendant appellant was the 
moving party for the order of reference, and that this is equivalent 
to a consent thereto; that it is inconsistent and an improper con- 
struction of the statute to permit a party moving for a reference to 
reserve a right of trial by jury. 

' There is nothing in the record to show that the reference was 
made on motion or on behalf of the defendant appellant. On the 
contrary, it appears to have been made of the Court’s own motion, 
and, as stated, the reservation was written upon the order by both 
parties, as of the same date. If the plaintiff respondent had any ob- 
jection to defendant appellant's reservation of the right to trial by 
jury, it should have been made at the time it was entered. But that 
objection could not have been efficaciously made at any time, for the 
statute says that either party may, at the time of ordering such 
reference, enter in the minutes his reservation of a right to trial by 
jury. 
Respondent’s counsel argues that, when the Legislature said 
“either party,” it did not mean “either or both parties.” But we held 
in Kosher Dairy v. New York, S. W. R. Co., 91 Atl. 1037, that the 
word “either” meant one or both of two, accordingly as it was in- 
tended to mean one or both. In section 155 of the Practice Act of 
1903 (Mott, p. 79), the provision for reserving the right to trial by 
jury is permissive in either party, and obviously means that both 
parties may make such reservation. A proper construction, it seems 
to us, does not foreclose the moving party from making the reservation 
of this constitutional right. 

It is urged on behalf of respondent that legal demand for a trial 
by jury was not made at the same term in which the referee’s report 
was filed, but it does not appear that the demand was not presented 
during the same term, and insistence is made only as to the force and 
effect of the demand; its legal aspect being relied upon. 

As a matter of fact, the April term of the Hudson Circuit 1913, 
opened on the Ist day of April, which shows that the report was 
filed and the demand made during the same term. Therefore re- 
spondent is driven, as a last resort, to insist that the demand was not 
legally made because it was not entered in the minutes of the Court. 
This contention is disposed of against the respondent in the two cases 
of Halsey v. Paulison, 36 N. J. L. 406, and Adams v. Board of Edu- 
cation, 83 N. J. L. 489, 83 Atl. 868. 

In the first case (Halsey v. Paulison) the Supreme court said: 
“The demand (for a jury trial) should be actually made of the Court, 
and not by a mere entry in the minutes.” 

And in the second case (Adams v. Board of Education) the Court 
of Errors and Appeals said: “The clerk should have made the entry 
in the minutes; his failure to do so should have been corrected by the 
Court ordering it entered nunc pro tunc.’ 

In the case at bar the defendant has been deprived of his con- 
stitutional right of trial by jury, which he at no time waived, through 
some merely routine or clerical oversight in the proceedings. There 
was at least a substantial compliance on his behalf with the require- 
ments of the statute, and this Court having power to amend, could, 
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if necessary, exercise it by directing the nunc pro tunc entry referred 
to, so that the rights of the defendant shall be preserved and not 
frittered away by mere error in proceedings. 

This leads to a reversal and the award of a venire. 





VOORHEES v. STICKLE. 


(Morris Common Pleas, April 30, 1915). 
Workmen's Compensation Act— Volunteer at Time of Employment—Extent of Injuries 


Disputed. 


Case of John L. Voorhees, guardian of Arthur G. Voorhees, 
Petitioner, against Edmund H. Stickle, Respondent. Petition filed 
under Workmen’s Compensation Act. 


Mr. Carl V. Vogt (King & Vogt) for Petitioner. 
Messrs. Elmer W. Romine and James V. Beam for Respondent. 


SALMON, J.: The petitioner’s ward, in this case, was on the 
twenty-eighth day of March, nineteen hundred and fourteen, a youth 
fifteen years of age. On that date he was injured at the saw mill of 
the respondent by virtue of the fact that the left hand and arm of the 
youth came in contact with a circular saw, which was in use at the 
time, sawing slabs. This operation consisted in that the outer por- 
tions of logs which, for the most part, contained the bark and which 
had been sawed from the logs in the course of squaring up the latter 
preparatory to converting the same into lumber, were fed by one 
person into the circular saw, and the injured being engaged at the 
time in grasping the sawed end for the purpose of removing the same 
to a pile of such slab ends at a point a few feet distant, and thus 
keeping clear the place where the ends would naturally fall and 
accumulate to the interruption of the sawing process. The evidence 
shows that while in the act of throwing one of the sawed ends the 
hand and arm of the injured slipped from the wood in-his hand and 
fell upon the revolving saw, with the result that the middle finger 
of said hand was crushed and the end of the third finger cut off and 
the hand and wrist lacerated. The back part of the forearm as well 
as the hand and fingers were torn and lacerated, together with the 
muscles in the back part of the said forearm, necessitating the re- 
moval of the middle finger and the first phalange of the ring finger, 
and the sewing of the tendons together on the back of the hand and 
arm. Respondent had knowledge and notice of the accident. 

The saw mill in question was what might be termed a temporarily 
installed plant placed at a convenient point where logs were 
being received from adjacent or nearby woods. The _ opera- 
tion of the mill had started on March 16, immediately 
previous; that is, on that date the respondent first began 
to saw lumber, the mill having been set up on or about 
the first of March. At the time of starting operations the respondent, 
according to his testimony, employed one Harry Hiler to assist him, 
the respondent. The said Harry Hiler is an uncle of the injured. The 
injured youth was at the mill during the period of its erection more 
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or less about every day, and on or about the fourth day after the mill 
was started the youth asked for work. Previously he had gratuitously 
assisted the respondent in turning over or rolling logs, which is 
termed the “logging” feature of the mill’s work. The respondent en- 
gaged the injured youth at the rate of wages of one dollar and twenty- 
five cents per day, and, according to the former, the latter’s work con- 
sisted in the following stated proposition of duty as testified to by the 
respondent: “He (the injured) helped me roll logs down, and some- 
times he would throw out some saw dust,” from underneath the big 
saw (referring to a large saw used in sawing the logs into lumber). 
Further the respondent testifies that the youth piled some lumber. 
The evidence shows that the said “Harry Hiler took the lumber away 
from the saw,” (that is, the large saw) and that “he (Harry Hiler) 
took lumber and slabs away from the large saw after it had been cut 
up and took it around and cut it up with the small saw.” By “cutting 
it up,” that is, the slabs of lumber, is to say that he, the said Hiler, in 
the language used at the mill, “sawed slabs.” The respondent testi- 
fies that he made a contract with the said Hiler “to take the slabs 
away from the saw and the lumber, and to cut them up into firewood 
at a dollar a thousand.” The respondent denies telling the injured 
to assist Hiler. Referring to the respondent’s employment of Hiler, 
respondent states that said Hiler was employed on March 15, and that 
it was on that date that he and Hiler “finally fixed that he ( Hiler) 
would help me (respondent) there.” Previously Hiler had worked 
by the day for the respondent on other work. 

The points urged by the respondent are in essence the following: 
That the injuries resulting from the accident, which accident is not 
denied, are not injuries by an accident arising out of and in the course 
of the employment of the injured. The second point made is that 
under the circumstances the injured was at the time of the accident 
a “mere volunteer,” and, thirdly, that gross carelessness and negli- 
gence on the part of the injured are the cause of his injuries; and, 
fourthly, the extent of the injuries is disputed as against the con- 
tention of the petitioner. 

There is considerable conflict in the testimony insomuch as re- 
gards the specific occurrence out of which the injuries have grown 
the injured. The forme, contends there was no state of employment 
in reference to the relationship existing between the respondent and 
obtaining between the injured and himself, and that because of this 
alleged fact there remains, as of course, no liability by respondent to 
the petitioner. It is difficult, if not impossible, to reconcile the disputed 
statements of fact as severally alleged, and viewing the case as seems 
warrantable it is deemed unnecessary to attempt to reconcile the 
divergent and contrary statements respectively alleged concerning 
the scope of the employment. It is in the evidence amply shown that 
the injured entered the employment of the respondent on or about 
March 19, and that two payments were made to him in the form of 
checks for his services during a continuous period from March 19 to 
March 27, inclusive. The evidence also satisfactorily shows that the 
injured worked each and every working day between those two 
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dates, and there is nothing to indicate that there was an expressed 
or an implied discontinuance of the relationship entered into originally, 
nor that the term of service was in any manner agreed upon. 

For the purposes of this case it appears to be essential to de- 
termine the status of the employé, Hiler, on the date of the injuries. 
Hiler is the man who was feeding the saw and with whom the in- 
jured was working at the time of the accident. The respondent con- 
tends that specific directions were given to the injured and that he, 
the injured, was to assist the respondent personally and to engage 
in such work only. The respondent, however, admits that he ar- 
rived at the mill during the days at least from March 19 to March 28, 
exclusive of the latter, at about nine o’clock in the morning and the 
respondent disclaims knowing whether or not the said Hiler was en- 
gaged in the sawing of the slabs before he, the respondent, arrived 
in the mornings. The respondent admits that the injured did do the 
particular work in which he was engaged at the time of injury, prior 
to the hiring of the injured by the respondent, but he insists that 
such work was not the work for which the injured was engaged by 
him. The general phrase of “I employed him (the injured) to help 
me around the mill” embodies the scope of the work of the injured 
as viewed by the respondent. In this connection the evidence shows 
that, in addition to the fact that the respondent arrived at a late hour 
at the mill, there were days when he, the respondent, was there but a 
portion of the time. 

It is necessary as before stated to fix the relationship which ex- 
isted between the workman Hiler and the respondent, and in this 
connection the respondent is emphatic in his insistment that said Hiler 
was an “independent contractor.” If said Hiler was such independent 
contractor the argument that the injured was assisting him, and him 
alone, would have more force, it is now thought, than if the said Hiler 
came within the designation of a “servant” of the respondent; how- 
ever it would not be conclusive in determining the status of the 
petitioner’s ward. But it is believed that the said Hiler was an 
employé of the respondent. It is reasonable to characterize him as 
what is known as a “piece-worker,” that is, that he was working for 
wages fixed by his output. The arrangement between respondent 
and said Hiler that the latter should be paid one dollar per thousand 
for his services, which included the sawing of slabs, was a mode and 
basis of compensation. The essential elements which would consti- 
tute the said Hiler an independent contractor are not shown in the 
evidence in this case. The respondent had employed Hiler to assist 
him, and in his terms of agreement with the said Hiler, according 
to the respondent, he, the said Hiler, was to “help” the respondent 
there at this particular job. What was the character of services then 
that were being rendered by the injured at the time of the accident 
with respect to the respondent? Was the injured doing the respond- 
ent’s work, or was he engaged as a matter of fact in association with 
the said Hiler in assisting him in a proposition that was separate 
and distinct from the master’s (the respondent’s) work, some fruits 
of that service indirectly going to the account of the respondent? 
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Hiler and the injured at the time of the accident were etigaged in 
doing the master’s work and were about the master’s business even 
though, as may very well be assumed from the viewpoint of the re- 
spondent, that such work and service were being carried on without 
his immediate knowledge. It is not necessary to conclude that be- 
cause of the weather conditions which determined in the respondent's 
mind that the day in question was unpropitious for carrying on this 
work, that this alone determined the relation that existed between the 
respondent and those who apparently were of another mind and had 
started to employ themselves in doing what must be viewed to be the 
respondent’s work. It would seem clear that where a state of con- 
tinuing employment has admittedly existed and no termination of that 
employment is shown, nor directions by the master specifying a 
change in the character of the work in which the servant has been 
engaged, that there is a presumption that acts done by an employé, 
similar to those theretofore done, and in the course of which an acci- 
dent happens and injuries are sustained, that under such circumstances 
such injuries are caused by an accident arising out of and in the 
course of the employment. In this case it is found that the petitioner 
has met the burden of furnishing evidence from which the inference 
can be legitimately drawn that the ward’s injuries were caused by an 
accident arising out of and in the course of his employment (Bryant, 
Administratrix, v. Fissell, 84 Law 72), and that the injured was not 
a “volunteer” under the circumstances as shown by the evidence. 

It is also found from the evidence that the accident in question 
was not caused by either of the excepted conditions that are pro- 
hibited by the statute, namely, injury intentionally self-inflicted or in- 
toxication as the natural and proximate cause of the injury. It is 
unnecessary to comment on the allegation of gross carelessness and 
negligence; however, neither element is found in the case. Were 
they present herein, they or either of them, would not be sufficient 
ground for failure to fix liability for the reason that the statute, under 
section 2, which controls the case at bar, does not provide that gross 
carelessness and negligence shall be determining factors in cases 
brought thereunder. See Garrabrandt, Administratrix, v. Morris & 
Somerset Electric Company, 37 New Jersey Law Journal, 208, which 
treats of “willful negligence” as referred to in section | of the Act, 
and which case has been, by recent decision of the Supreme Court not 
yet reported, affirmed therein. 

We now come to the extent of the injuries sustained by the in- 
jured; and from the medical testimony produced at the hearing, as 
well as other evidence in the case, it is found that the injuries re- 
ceived necessitated the removal of the middle finger and also the first 
phalange of the third finger, and that the usefulness and the physical 
function of the said left arm is permanently impaired. Clause (c) 
of paragraph 11 of the Act controls the case. The loss of the finger 
and the loss of the phalange, as before stated, and the laceration of 
the hand, wrist and forearm of the injured, coupled with the loss of 
tendons in the latter, are found to be in their aggregate such loss as 
would come within the designation of an arm permanently impaired 
in its usefulness and physical function, and the extent of such per- 
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manent impairment is found to be 75% of said left arm of the injured 
taking the same as made up of its several injured parts, namely, 
fingers, hand and forearm. Pursuing the method of computation as 
sanctioned in the case of James A. Banister Co. v. Kriger, 84 Law, 
30, 85 Atl. 1027, and the case of DeZeng Standard Co. v. Pressey, 92 
Atl. 278, it is found that allowance should be made under said clause 
C for the loss named above 75% of fifty per centum of daily wages 
during two hundred weeks, with the minimum obtaining in this case 
of five dollars per week, according to the provision of the paragraph of 
said clause C which reads: “The amounts specified in this clause are 
all subject to the same limitations as to maximum and minimum as 
are stated in clause (a).”” The payments should start to run from two 
weeks subsequent to March 28, 1914. Under section 14 of the Act 
allowance should be made for doctor’s bill and hospital bill not ex- 
ceeding fifty dollars, although the testimony shows that an excess 
of that amount has been incurred. The costs of this case should be 
paid by the respondent. Allowance will be made to counsel for the 
petitioner to be paid by him of $150.00. 

An order will be made for judgment according to the above find- 
ings and providing for the allowance as herein set forth. 





VOORHEES v. STICKLE. 


(Morris Common Pleas, May 5, 1915) 
Workmen’s Compensation Act—Relation Between Injuries Sustained—Original Findings 
Modified. 
Case of John L. Voorhees, guardian of Arthur G. Voorhees, 
Petitioner, against Edmund H. Stickle, Respondent. Petition filed 
under Workmen’s Compensation Act. Amended Findings. 


Mr. Carl V. Vogt (King & Vogt) for Petitioner. 
Messrs. Elmer W. Romine and James V. Beam for Respondent. 


SALMON, J.: Upon further consideration of the matter entitled 
above, as to the basis of awarding compensation therein, it is de- 
termined that the relation between the injuries actually sustained to 
the left arm of the injured, taking the said arm as made up of its 
several constituent injured parts, namely fingers, hand and forearm, 
is the proportion of seventy-five per cent. of the loss of an arm as 
specifically mentioned in the schedule, being under Clause (c) of 
section 11. It is found that we should follow the case of Barbour 
Flax Spinning Co. v. Hagerty, 89 Atl. 919, in which case a similar 
situation obtained as appears in the case at bar. The method of com- 
putation in the case of James A. Banister Co. v. Krieger, 84 Law 30; 
8) Atl. 1027, cited in the original findings, seems applicable only to 
those provisions of the Act wherein the number of weeks for which 
allowance is to be made is fixed by the Statute. That is not the 
situation here. The case of DeZeng Standard Co. v. Pressey, 92 
Atl. 278, also cited in said original findings, having been decided 
November 6, 1914, is a subsequent expression of the Supreme court 
to the decision in the case of said Barbour Flax Spinning Co. v. 
Hagerty, which was decided February 25, 1914. While the language 
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of DeZeng Standard Co. v. Pressey justifies the conclusion reached 
in the original findings, at the same time it is noted now that the ques- 
tion under consideration is not adjudicated upon in said case of De- 
Zeng Standard Co. v. Pressey because, as stated therein, the question 
was not urged by the Prosecutor. Therefore, it may not be too much 
to say, in connection with said language, that it should probably be 
considered dictum and not authority in that case. 

Following the method in Barbour Flax Spinning Co. y. Hagerty, 
where this matter was squarely before the Court, and is there passed 
upon, the original findings herein should be modified so that com- 
pensation be awarded for seventy-five per cent. of two hundred 
weeks, namely during one hundred and fifty weeks with the minimum 
of five dollars per week. That said minimum should prevail is 
justified under the paragraph of Clause C of the Act quoted in the 
original findings, and under the authority of the case heretofore cited 
of James A. Banister Co. v. Kriger, and the case in the Court of 
Errors and Appeals of Maziarski v. George A. Ohl & Co. (November 
16, 1914), 93 Atl. 110. 

An order will be made pursuant to the findings heretofore filed, 
with the modification herein set forth. 





OLIVER v. SMITH. 


{Morris Common Pleas, May 7, 1915). 


Workmen’s Compensation Act—Out of Sphere of Employmeni—Taking Risks Not Inci- 
dental to Employment. 
Case of Nellie L. Oliver, Petitioner, against Frederick S. Smith, 
Petitioner. Petition filed under Workmen’s Compensation Act. 


Mr. Charlton A. Reed for Petitioner. 
Mr. Willard W. Cutler for Defendant. 


SALMON, J.: It is, by stipulation of counsel, among other 
matters in this case, admitted that Augustus M. Oliver, of whom the 
petitioner is the widow, died on August 4, 1914, as the result of in- 
juries received on the twenty-seventh day of July immediately 
previous; that the said Augustus M. Oliver, together with his team, 
was employed by the foreman of the said defendant, Frederick S. 
Smith, on said July 27, d914; that the injuries from which said Oliver 
died were sustained during the time of Oliver’s employment by 
Smith, but it is denied, on the part of the defendant, that “the in- 
juries sustained by the deceased were received as the result of an 
accident arising out of and in the course of the employment;” it is 
also admitted that the deceased was receiving, for the use and service 
of his team, wagon and himself, as driver, five dollars per day; and 
that the foreman of the defendant referred to above was one Wilford 
Shirey. 

The undisputed state of the testimony seems clearly to show that 
the deceased was injured between nine and nine-thirty in the morning 
of said July 27, 1914; that earlier in the morning of that date he, Mr. 
Oliver, was told by said foreman “to take two men on the wagon and 
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those tools,” and at that time the said foreman threw “two picks, a 
bar and two forks” on the wagon, and said Oliver was further told 
by the said foreman “to go to Basking Ridge and have those men put 
on a load of coarse amiesite and bring it down,” referring to two 
certain Italians who evidently were to accompany said Oliver. The 
said Oliver and said two men arrived at Basking Ridge, and the wagon 
was driven by Oliver close to the side of the car which contained the 
amiesite, and, after the wagon was about one-half loaded, a train came 
along on the adjacent tracks. At this time Mr. Oliver was standing 
on the car of amiesite “looking around at the people passing by.” 
Mr. Oliver left the car, that is, “he came down and took the lines in 
his hands.” Soon thereafter a train came along from the opposite 
direction, Mr. Oliver having again taken a position standing upon the 
car. This was on a level, variously stated, from three to five feet 
higher than the top of Mr. Oliver’s wagon. On this second occasion 
Mr. Oliver did not remove from his position standing on the car until 
his horses had become frightened and started to “run away.” Then 
Mr. Oliver jumped from the car and ran for the horses, previous to 
jumping down, however, having shouted at the horses who failed to 
stop. Mr. Oliver, coming close to the reins, was caught between the 
wheels of the wagon and a pile of railroad ties, which had been struck 
by the wagon and moved somewhat to an irregular position. The 
testimony shows that a front wheel passed over Mr. Oliver’s thigh, 
and that a rear wheel passed over his head. The injuries sustained, 
from which death ensued, were received in this manner. When Mr. 
Oliver was found he lay some ten feet from the pile of ties referred 
to. This was at a point about fifty feet from the car of amiesite, 
the pile of ties lying between. 

The petitioner’s witness, being one of the two men referred to 
heretofore, testified that Mr. Oliver was on the car “looking;” that 
he was doing nothing else at the time the horses got frightened and 
started to run away, and that he then “jumped out of the car and 
ran after the horses.” In answer to the question as to what Mr. 
Oliver was doing just before he went in under the wagon, this wit- 
ness states that “he was standing on the car,” and in answer to the 
further question as to what Mr. Oliver was doing just at the minute 
before he went in under the wheel, the answer appears that “he was. 
trying to get hold of the lines;” and the same witness further testifies 
that “as soon as the wagon got away from the car he (Mr. Oliver) 
jumped down and followed.” 

The other of the two Italian men was sworn by the defendant, 
and he testified substantially as his co-worker had testified for the 
petitioner, with the exception, however, that he clearly states that 
Mr. Oliver left the car in the first instance, when the first train came 
through, and went to his horses; that he “took the lines in his hands.” 
And at the second coming of a train, that Mr. Oliver “paid no attention 
to it,” at that time also standing on the car. This was the occasion 
on which Mr. Oliver “hollered at the horses, but they didn’t obey 
him.” “Then he jumped down and started to get hold of the lines.” 
In answer to the question as to what Mr. Oliver had in his hands 
while on the car, the reply of this witness is “nothing,” and that he 
had nothing in his hands at any time while on the car. 
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Further his testimony shows that the two Italian men were en- 
ployed to load, and were actually engaged in loading the wagon from 
the car, and that they had no “boss” at the car, and that no foreman 
was put over the men at the car, and the testimony of the former 
is to the effect that the driver (Mr. Oliver) had nothing to “‘say” to 
the men. 

The burden of the defendant’s contention, as set forth in his 
brief, is that the death of the decedent was not due to an accident 
arising out of and in the course of his employment. And it is the 
question involved in this proposition which is practically the sole 
question of great importance, at least, in the case. 

The petitioner insists that “the accident did not happen while 
he was away from his employment, but while he was doing what he 
was hired to do,” and therefore the case comes within the provisions 
of the Act. 

Under the authority of Bryant v. Fissell, 86 Atl. 458, it is 
established that “the burden of furnishing evidence from which the 
inference can be legitimately drawn that the death of an employé 
was caused by ‘an accident arising out of and in the course of the 
employment’ . . . rests upon the claimant,” and __ further, 
“within the purview of the . . . Act . . . am accident 
arises ‘in the course of the employment’ if it occurs while the employé 
is doing what a man so employed may reasonably do within a time 
during which he is employed, and at a place where he may reasonably 
be during that time.” And still further, “an accident arises ‘out of 
the employment when it is something the risk of which might have 
been contemplated by a reasonable person, when entering the em- 
ployment, as incidental to it.” And again further, “a risk is ‘inci- 
dental to the employment’ when it belongs to or is connected with 
what a workman has to do in fulfilling his contract of service.” 

In this case there appears no necessity for the deceased to have 
left his team and wagon, nor, in going upon the car, does it appear 
that he was in pursuance of any duty for which he was hired and con- 
nected with his own work, nor in furtherance of the master’s business. 
It does appear that he was idly engaged in casual observation of 
passersby unassociated with his own service to the employer, and it 
appears that his presence on the car was not connected with the 
service or work of any of the other employés of the master. It would 
seem that there “a positive duty on the part of Mr. Oliver to 
perhaps sit upon his wagon at his “post,” as it were, or at least 4 
positive duty that compelled him to mind his team. It will have 
been observed that the immediate necessity of Mr. Oliver leaving 
the place on the car was to rescue the team, and that he had not re- 
turned to his wagon or team before the urgency of this need appeared, 
and that it was in the course of his efforts in arresting the team’s 
movements already commenced, caused by fright and without control, 
that the accident to the decedent occurred. From the whole state 
of the situation shown in the case it is not unreasonable to say that, 
had the driver (Mr. Oliver) been at his place of duty, that is, in ‘+. 
trol of the team, the accident would not have happened ; and, 
connection with this duty to mind his team, stationed as it was ae 
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a railroad track where trains were passing and repassing, it was an 
act outside the sphere of his employment for the decedent to have 
gone upon the car in the absence of any duty taking him there, and, 
too, the car was a dangerous place for the decedent to be under such 
circumstances. 

Can it be said that decedent’s act first in going upon the car, and, 
second, in remaining there, was in either case an act reasonably inci- 
dent to his employment? The distinguishing feature, of course, was 
that the deceased was doing no duty on the car for which he was 
hired. It was unquestionably an added risk for the deceased, under 
the circumstances of the case, to be upon the car in question, and 
he alone was responsible for adding to the risk. It will be remem- 
bered that the deceased had not regained his place of duty, namely at 
the team, before the cause of the injury had commenced to operate. 

In the case of Therriault v. England, 116 Pac. R. 581; 43 Mont. 
376, it was held that “where an employé, at the time of an injury, 
was not engaged in the discharge of his duty, but he had placed him- 
self in a known situation of danger, and but for so doing, he would 
not have been injured, he could not recover.” 

In the case of Brice v. Edward Lloyd Limited, 2 K. B. (1909), 
804, it was held that the accident did not arise “out of the employ- 
ment” where the workman climbed upon a hot water tank in the 
building to eat supper and on returning he fell into the tank and was 
killed.” The English Courts held that where the employé accepts 
risks not incidental to the employment, an accident arising out of 
such risk does not arise out of the employment. Murray v. Allan 
Bros. & Co. U. K., Lim. (1913), W. C. & Ins. Rep. 193. “An engine 
driver left his engine, for a purpose of his own, and upon crossing 
the tracks in returning, he was killed.” Held, the accident did not 
arise “out of and in the course of the employment.” Reed v. Great 
Western Ry. Co. (1909), A. C. 31. And it has been held “where 
a miner left the place where he was working and went to another 
part of the mine to ascertain the time of day, and, while returning 
and before he reached the place where his work lay, the roof of the 
tunnel caved in causing his death,” that the accident did not arise in 
the course of the employment. Warren v. Hedley’s Collieries Co. 
(1913); W. C. & Ins, Rep. 172. 

It is an unwarranted interpretation of the Statute to say that an 
employé, during the period of his employment, may engage himself 
in his own business or devote himself to idleness, physically separated 
from his work, and, while thus engaged or devoted, the circumstances 
at the place of his service becoming changed, and because of which 
an accident happens and injuries are sustained by the employe while 
he is endeavoring to resume his place of duty, that under such a 
situation he may be properly said to have been at the time of the acci- 
dent “doing what a man so employed may reasonably do within a 
time during which he is employed and at a place where he may 
reasonably be during that time.” 

The accident, under the circumstances of the case at bar, was 
not the result of a risk reasonably incident to the employment, and 
therefore it was not an accident arising out of the employment. 
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The petitioner in this case has not discharged the burden of 
furnishing evidence from which the inference can be legitimately 
drawn that the death of the decedent was caused by “an accident 


arising out of and in the course of his employment.” 


And this failure 


is due to the fact, as it is now found, that the death of the decedent 
ensuing upon the injuries sustained by the accident in question is 
not attributable to nor was it caused by an “accident arising out of 
and in the course of” the employment of the decedent. 

An order will be made in conformity with this finding, without 
costs in favor of either party as against the other. 
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LEGISLATIVE FUTILITY. 


It is no wonder that many per- 
sons viewing the work of Legisla- 
tures such as that now nearing its 
close at Trenton become converts 
to the biennial sessions system. 
Which doubtless accounts for the 
fact that only six States still re- 
tain annual sessions. While a bi- 
ennial session might not result in 
better legislation it would at least 
cut in half the possibilities for 
harm and would insure whatever 
laws were passed two years’ trial 
before they would be amended or 
repealed. 

Of course this would work both 
ways. It might be necessary, for 
one thing, to endure a bad law for 
a year longer than now, but upon 
the whole the State would get one 
vear’s rest in two and a special 
session could always be called if 
the need were urgent. 

In considering the, work of the 
present session one Ss most im- 
pressed with the amount of time 
consumed in trivialities, the lack 
of serious consideration accorded 
really important measures and the 
superior influence of big business 
interests and _ political leaders. 
The number of laws enacted will 
run into the hundreds. Of these 
the really important ones may be 
counted upon the fingers. 

Had the others not been passed 
the State would have _ never 


missed the loss. Secretary of 
State Martin, who, up to a week 
ago, was Democratic leader of the 
Assembly, told a Newark audi- 
ence that if the 1,100 bills intro- 
duced were dumped into the river 
the State would not be harmed. 

Really vital measures, such as 
the Morris Canal bills, go over 
from one session to another be- 
cause, in some instances, private 
and political interests prevail over 
the public welfare and because, 
in other instances, legislators are 
too indolent or too dense to ac- 
quaint themselves with the real 
meaning and effect of the bills 
that come before them.—Newark 
Evening News. 





BERGEN BAR DINES JURISTS. 


The Bergen County Bar As- 
sociation on April 15 gave a ban- 
quet in the Hotel McAlpine green 
room, New York City, in honor 
of Supreme Court Justice Charles 
C. Black, of Jersey City, and Cir- 
cuit Court Judge George S. Silzer, 


of Metuchen. Prior to the ban- 
quet a reception was held in the 
blue room of the hotel, when a 
large number of New Yorkers 
and New Jerseyites met and dis- 
cussed the problems, judicial and 
political, in Bergen county. 
Prosecutor Thomas J. Huckin, 
Edward C. Irion and N. D. Camp- 
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bell, of Hackensack, N. J., were 
the committee in charge of the re- 
ception and banquet. 

Before Justice Black became a 
member of the Supreme Court he 
used to sit in Bergen county, 
which is part of the Circuit. Now 
it is on Judge Silzer’s Circuit. 





PRUDENTIAL’S WORLD RECORD. 


In its annual statement, now 
being distributed, the Prudential 


) Insurance Company of America 
' makes known the fact that it 
} broke all world’s records during 


1914, in securing the greatest 


| amount of insurance in a single 
| year of any 


company in the 
world, and explains further that it 
accomplished this feat at the low- 
est expense rate ever recorded in 
the company’s history. The total 


| paid-for insurance, issued and re- 
| vived, was $518,963,821, and the 


number of policies 2,506,882. 
The number of policies in force 


; at the close of the year was 


12,835,645, and the total insur- 


} ance was $2,592,478,248. 


The ordinary business alone se- 


| cured during the year amounted 
to $172,181,481, and on June 15 
last the ordinary business reached 
the sum of $1,000,000,000. 

_ Compiling the results from both 
industrial and ordinary, the total 
| 1914 income from all sources was 


$103,226,010.98, while the dis- 
bursements aggregated $65,015,- 
442. 47, the largest single items 
being for claims, including ma- 
tured endowments and annuities, 
$24,194,679.70, and dividends to 
policy holders, $6,884,327.49. Over 
$30,000,000 was added to the re- 
serves held to protect policy con- 
tracts. 

City loans, totaling $5,335,600, 
and farm loans for $11,292,150, 
were made during the year, the 


mortgage loans aggregating 
$101,395,068 on December 31. 

Total payments to policy hold- 
ers were $39,273,810.05, divided as 
follows: Death claims, $22,935,- 
699.78; to living policy holders, 
$16,338,110.27. 

The assets of the company on 
January 1 were $361,459,866.05, 
and the liabilities $324,978,566.51 ; 
the capital and surplus at that 
time being $36,481,299.54. 





SOME STATE NOTES. 

On April 12, Judge John W. 
Slocum, of the Monmouth Com- 
mon Pleas, was appointed by the 
Governor, and confirmed by the 
Senate as a member of the State 
Board of Public Utility Commis- 
sioners to succeed Thomas J. Hil- 
lery, of Morris county. Mr. Hil- 
lery had been on the Board since 
its creation and was the only Re- 
publican remaining of the three. 

Mr. Rulif V. Lawrence, of Free- 
hold, prosecutor of Monmouth, 
was named by the Governor to 
succeed Judge Slocum on the 
Monmouth bench. 

On April 22 the Court of Errors 
and Appeals, the. Chief Justice 
writing the opinion, upheld the 
action of the Public Utility Com- 
missioners in refusing to grant ap- 
proval to the leasing of the West 
Jersey and Seashore Railroad and 
its franchises to the Pennsylvania 
Railroad for a period of 999 years. 
The decision is of the utmost im- 
portance to the plan of public 
utility legislation, as it involves 
the scope of the power of the 
Board in connection with the ap- 
proval of leases. 





THE NEW STATE BOARDS. 


During the last week of the 
Legislature, when the State 
Economy and Efficiency Commis- 
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sion program was completed by 
the passage of the last of the bills 
merging certain departments of 
the State, Governor Fielders 
made his appointments under the 
new Acts, which go into effect 
July 1. The appointments were 
as follows: 

State Board of Taxes and As- 
sessment, which will succeed the 
present State Tax Board and 
Board of Assessors: Lucius T. 
Russell, Democrat, of Union 
county, to be president of the 
Board, named for the term of 
three years, salary $4,000. George 
T. Bouton, Democrat, of Hudson, 
for the term of one year; Frank 
B. Jess, Republican, of Camden, 
for the term of two years; Fred A. 
Gentieu, Progressive, of Salem, 
for the term of two years; Isaac 
Barber, of Warren, for the term 
of three years. All of these ex- 
cept the president, will be paid 
salaries of $3,000. Mr. Bouton 
and Mr. Jess are both members of 
the present State Tax Board, Mr. 
Jess being the president. Mr. 
Gentieu and Mr. Barber are mem- 
bers of the present State Board of 
Assessors. 

Department of Conservation 
and Development: Stephen Pfeil, 
Democrat, of Camden, now mem- 
ber of the Geological Survey and 
an Editor of the Philadelphia 
Record; Henry G. White, Re- 
publican, of North Plainfield, law- 
yer and member of the Geological 
Survey; Simon P. Northrup, 
Democrat, of Newark, lawyer and 
member of the Woodrow Wilson 
League of Essex county; Walter 
J. Buzby, Republican, of Atlantic 
City, hotel proprietor; Edward S. 
Savage, Democrat, of Rahway, 
lawyer and former Assemblyman ; 
Charles L. Pack, Republican, of 
Lakewood, retired business man 
and former member of the 


Forestry Commission; Nelson B. 
Gaskill, Republican, of Mount 
Holly, former Assistant Attorney 
General. This department has 
merged into it the Forestry Com- 
mission, the Fort Nonsense Park 
Commission, and on July 1, 1916, 
the State Water Supply Commis- 
sion will also be merged into it. 
Department of Commerce and 
Navigation: Allen K. White, of 
Atlantic City, proprietor Marl- 
boro-Blenheim Hotel; J. Ward 
Richardson, of Bridgeton, news- 
paper editor and member of the 
Riparian Commission; Richard 
C. Jenkinson, of Newark, manu- 
facturer, and member of the Har- 
bor Commission, and John M. 
Ward, a Paterson lawyer, all Re- 
publicans. William T. Kirk, of 
Beverly, a wholesale grocer; J. 
Spencer Smith, of Tenafly, Ber- 
gen county, member of the Har- 
bor Commission; William L. 
Saunders, of North Plainfield, a 
mechanical engineer and member 
of the Harbor Commission, and 
W. Parker Runyon, of Perth 
Amboy, member of the Harbor 
Commission, all Democrats. This 
department has merged into it the 
Riparian Commission, the State 
Harbor Commission, the Depart- 
ment of Inland Waterways and 
the Inspector of Power Vessels. 
Department of Health: Moses 
A. Baker, of Montclair, editor 
“Engineering News”; Dr. Ed- 
ward A. Ayres, of Plainfield; 
Oliver Kelly, of Middlesex county, 
member of the present State 
Board of Health; and Dr. J. 
Oliver McDonald, of Trenton, all 
Democrats. William H. Chew, 
of Salem, newspaper editor and 
member of the present State 
Board of Health; Clyde Potts, 0! 
Morristown, a sanitary engineer, 
Edwin K. Voorhees, of Somer- 
ville, a veterinary surgeon, and 
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Dr. Henry Spence, a Jersey City 
physician, all Republicans. 

No salaries are attached to the 
membership in these various 
boards, except the new Board of 
Taxes and Assessments. The 
Department of Health, the Boards 
of the Department of Conserva- 
tion and Development, Commerce 
and Navigation and Shell Fish- 
eries will each have the naming 
of a salaried director. The direc- 
tor of the Department of Shell 
Fisheries will draw a salary of 
$2,500 and in the other three 
cases the salary of the director 
will be $5,000. 





THE LAFON TRIAL. 


In the September, 1914, number 
of the Journal, we published a 
letter from Edward Q. Keasbey, 
Esq., to the Editor of the Journal, 
concerning the Lafon trial. Mr. 
Keasbey has requested us to pub- 
lish the following statement, hav- 
ing reference to the same trial: 
“Cortlandt Parker tells me _ his 
father had a copy of the testimony 
on the trial written out and de- 
livered it without comment to 
the Court of Pardons, and the 
pardon was granted to Lafon 
after he had served for six 
months.” This trial, although 
had so long ago, seems to have 
much interest yet to members of 
the Bar, even in other States. 





LAWYERS’ BANQUET. 


On April 24 the Lawyers’ Club 
of Essex county had a banquet at 
the Hotel Washington, Newark, 
with Mr. Chandler W. Riker as 
the guest of honor. Tributes to 
Mr. Riker and repeated ovations 
to Chief Justice William S. Gum- 
mere marked the evening. The 
cordiality and good fellowship 
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which for years have been feat- 
ures of these gatherings were 
conspicuous, as the Chief Justice 
and his “boys,” of whom he 
claims to be the “father-in-law,” 
told of humorous incidents of 
past years or seriously discussed 
reforms of present-day procedure. 

In the course of his address the 
Chief Justice aroused great ap- 
plause by vigorously assailing the 
recall of public officials. The 
diners gave a very warm greeting 
to him in honor of his recent re- 
appointment by Governor Fielder. 
The present arrangement of the 
calendars of the Supreme Court 
and Court of Errors was declared 
to be barbaric by former Attorney 
General Robert H. McCarter, be- 
cause of the fact that the Judges 
are frequently compelled to wait 
months after hearing argument 
on cases before being able to de- 
cide them. 

Mr. Louis Hood, former Prose- 
cutor of Essex county, and Presi- 
dent of the club, acted as toast- 
master. He paid high tribute to 
Mr. Riker, mentioning ‘his active 
work of more than thirty years, 
during which he served as county 
counsel, city counsel: and Prose- 
cutor in Essex, “in all of which 
positions he acquitted himself 
well.” 

In his address the guest of the 
evening was reminiscent, touch- 
ing lightiy on many phases of his 
early practise. The _ kindliness, 
humor and literary merit of the 
Bench and Bar of his early recol- 
lection were referred to by the 
speaker, who told many humorous 
anecdotes of Judges and lawyers. 

Chief Justice Gummere based 
his remarks on a number of 
“don’ts,” addressed ostensibly to 
the younger members of the Bar. 

“Don’t think you have per- 
formed your full duty to your 
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client when you have perfected 
yourself in the facts of his case, 
leaving the law to the Court. All 
Judges err, but judicial errors are 
less frequent when the Courts get 
the earnest help of lawyers in a 
case,” he declared. 

“Don’t attempt to deceive the 
Court. Don’t advocate a legal 
proposition you believe to be un- 
sound. You may win a _ tem- 
porary advantage, but you lose 
the Court’s confidence in your 
ability or your integrity. 

“Don't take it for granted that 
high sounding words clothe valu- 
able thoughts or a great idea. 
Don’t think when you hear a 
public speaker say that the peo- 
ple demand this or that reform 
that he is the accredited mouth- 
piece of the people. I suspect a 


man when he asserts he is the 
public mouthpiece unless he pro- 


duces credentials. 

“Don’t take it for granted that 
a label on a thing is an accurate 
description of it. This applies 
particularly to men who may be 
called by the public reactionary or 
progressive. Progress is right if it 
is progressive in the right direc- 
tion. The prodigal son was a 
progressive. He was reactionary 
when he came back home. The 
only good thing we know about 
him is his return home. 

“Don’t think when you hear an 
orator declare that undess radical 
changes are made in the govern- 
ment the continued life of the 
nation is in jeopardy. The glori- 
ous history of the last 100 years 
is to me the best demonstration 
that our government needs no 
radical change. 

“T have no confidence in the re- 
call. Take the case of my friend 
Frank Sommer. He was elected 
to clean up things. He did every- 
thing that should be done and 
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nothing that should not have been 
done in the advancement of clean 
governmental conditions. But hu- 
manity isn’t yet ready for the 
millennium, and a large number 
of persons become restive under 
the strict enforcement of the 
laws. If the recall had been in 
operation then, I have no doubt 
that Frank Sommer would not 
have served out his term. Doesn't 
that show that it is not the 
things a man does in office, but 
the catering to the whims of the 
moment that counts largely with 
the public? 

“Don’t do a thing you believe 
to be wrong because you think it 
will be popular,” was the final 
admonition of the Chief Justice. 

Hon. Foster M. Voorhees, for- 
mer Governor of New Jersey, was 
introduced as the “Man _ who 
made Chan Riker Prosecutor of 
the Pleas.” He told of the pleas- 
ure it had given him to appoint 
Mr. Riker and said he had gained 
early honors because his adver- 
saries recognized in him a strong 
antagonist but a fair fighter. 
“His persistence was sometimes 
exasperating,” said Mr. Voorhees, 
“but always in the service of the 
community, and his example has 
been one of encouragement to the 
younger members of the Bar.” 

Hon. Thomas TL. Raymond, 
Mavor of Newark, introduced as 
the first lawyer elected to that 
office in many years, said that he 
had become so in the habit o! 
making his speeches in the form 
of cries from the market place 
that he felt at a loss when it came 
to a gathering such as that he 
faced. He referred particularly 
to the public-spiritedness with 
which Mr. Riker had practiced the 
law, and said that his cases al- 
wavs seemed to have a larger 
meaning than merely the rights ot 
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his particular clients involved. 

“He was a lawyer not only of 
his own clients but of the public 
at large,’ declared Mayor Ray- 
mond. 

After referring to the warm 
personal friendship of forty years 
for the guest of the evening, Mr. 
McCarter mentioned with much 
feeling the recent reappointment 
of Chief Justice Gummere as a 
triumph over demagogy. 

“It is a relief to know that 
whatever be the politics of our 
Governors, when it comes to the 
dividing line between anarchy 
and stability they stand firm,” 
said the speaker. 

Mr. McCarter then made an 
earnest plea for a change in the 
arrangements of the higher Court 
He said he doubted 
if many realized what a merry-go- 
round it was, the lawyers in the 
Supreme court being hurried be- 
cause the Judges were about to 
begin a term of the Court of Er- 
rors, and the Judges in the high- 
est courts pressing lawyers be- 
cause of the necessity of finishing 
business in time to commence a 
term of the Supreme Court. 

That a Judge should hear the 
argument of a case months be- 
fore he was able to take it up for 
decision was declared to be “bar- 
baric” from the standpoint both of 
the lawyers and the Judges, and 
Mr. McCarter urged that the club 
take some action looking to a re- 
torm. He cited the change in the 
holding of the Federal Court in 
Newark as being an instance of 
great convenience both for the 
Bench and Bar, won only after an 
uphill fight against tradition and 
long custom. 





LAWYERS BARRED FROM COURT. 


On April 29, as the out- 
come of a recent conference par- 


ticipated in by the entire member- 
ship of the Court of Chancery in 
Chancery chambers in Newark, 
two Newark lawyers, a_ third 
resident in Elizabeth and a fourth 
in Perth Amboy were debarred 
from practice as solicitors in that 
Court, while two other Newark 
lawyers and a third from Pater- 
son were suspended for varying 
terms. 

‘The Newark lawyers debarred 
were J. Edward Smith and Alfred 
B. Cosey, the latter colored, and 
those suspended are Joseph B. 
Breidt, whose term of suspension 
was fixed at two years, and Jacob 
Lubetkin, debarred from practice 
for three years. 

The Elizabeth lawyer debarred 
was Robert L. Eaton and the 
Perth Amboy man, Arthur D. 
Colyer. The Paterson member 
of the Bar who shared the fate of 
Breidt and Lubetkin was Addison 
P. Rosenkranz, his term of sus- 
pension being the same _ as 
Breidt’s. 

The opinion in the case of 
Smith was written by Vice-Chan- 
cellor Emery; the Cosey opinion 
by Vice-Chancellor Howell; that 
in the Eaton case -by Vice-Chan- 
cellor Lewis, and the one ending 
Colyer’s career as a solicitor by 
Vice-Chancellor Griffin. All these, 
together with three opinions by 
Chancellor Walker himself, cov- 
ering the case of the suspended 
lawyers, were filed in Trenton. 

In the cases disposed of every 
defendant solicitor who oppressed 
and defrauded his own clients, 
obtaining money from them by 
false and fraudulent representa- 
tions, was disbarred; while those 
who did not betray their own 
clients, or, as in the case of Rosen- 
kranz, did not obtain money from 
a client by fraudulent representa- 
tion, but only failed to prosecute 
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a case after having been em- 
ployed and paid a retainer, were 
suspended. 

Vice-Chancellor Emery, in his 
opinion disbarring Smith, held 
that he attempted to exact money 
from a client for filing an amended 
petition of divorce when he had 
no intention of doing so. He 
further found that Smith made 
the demands with due apprecia- 
tion and full realization that at 
the time of filing an amended pe- 
tition his client must be and must 
have been for two years a resident 
of this State. This, the Vice- 


Chancellor said, Smith knew was 
not the case. 

The misconduct charged against 
Cosey was extortion of money 
and obligations from Alfred and 
Mrs. Bessie N. Conod, of Orange. 
There were eight specific allega- 


tions of fraudulent conduct in the 
case. Vice-Chancellor Howell 
said, in his opinion, that, in the 
spring of 1904 the Conods con- 
cluded that advantage had been 
taken of them by Cosey, and 
broke with him. They demanded 
that he pay back some portion of 
money and redeliver to them 
notes which had been given to 
him by them. As a result of the 
negotiations, Cosey agreed to pay 
back $300 in cash and to sur- 
render notes aggregating $450, 
making a total of $740 in all. 
While in an ordinary case a set- 
tlement of a controversy would be 
commended by the Court, Vice- 
Chancellor Howell pointed out, in 
the present circumstances such a 
settlement could only be evidence 
that Cosey had extorted from his 
clients money and notes aggre- 
gating $750 in value. He held 
that the charges against Cosey 
had been fully proved and that 
the case was a proper one for the 
severest discipline. 


Lubetkin and Breidt were in- 
volved in the same transaction. 
Lubetkin filed a bill of complaint 
in the Court of Chancery, an- 
nexed to which were three aff- 
davits purporting to have been 
sworn to before Breidt as an at- 
torney at law. Lubetkin sent a 
messenger who got the persons 
who were to make the oaths to 
sign the form of affidavits, which 
they did. Then Lubetkin told 
Breidt that the supposed affiants 
had sworn to the affidavits before 
him, when they had not. Breidt, 
at the request of Lubetkin, then 
certified that he took the aff- 
davits, when he did not. 

Chancellor Walker, in_his 
opinion in this case, remarked 
that Lubetkin, with reckless zeal 
for his client’s interests, and 
Breidt, in overweening friendship 
for Lubetkin, lent themselves to 
the perpretation of a fraud. The 
fraud was harmless in its conse- 
quences because the statements 
in the supposititious affidavits 
were, in fact, true, the fraud, 
however, consisting in imposing 
them on the Court, thus inducing 
judicial action on mere ex parte 
signed statements not sworn to. 

This view of the situation, 
which the Chancellor said was the 
mildest one possible, saved Lu- 
betkin and Breidt from the se- 
verest penalty—debarment. The 
only excuse given by Lubetkin 
and Breidt for their actions was 
that they did not know they were 
doing wrong and did not think 
before acting. This contention 
the Chancellor brushed aside as 
absurd. 

Faton was retained by a Mrs. 
Williams to procure a divorce for 
her. He informed her at various 
times that her case ‘had reached 
certain stages and in May, 1914, 
said the case was coming up for 
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hearing, and he would need $25 
for Court expenses, which was 
paid to him. Called upon later 
for information, Mr. Eaton told 
his client the calendar of the 
Court was crowded, but that the 
case would be reached shortly. 
He wrote a letter last September, 
saying he had received a com- 
munication from the Court of 
Chancery commanding his pres- 
ence in the case at Trenton the 
folowing day. It was shown in 
the opinion by Vice-Chancellor 
Lewis that in fact Eaton never 
instituted any proceedings what- 
ever in behalf of his client. 

The case against Colyer was 
similar to that of Eaton. Colyer 


was retained by a Mrs. Hummel 
to institute divorce proceedings. 
He received $100 from his client, 
giving her a receipt of account 
of costs, having in the mean- 


time informed her that the case 
had been started and that he had 
already incurred sundry expenses. 
Later he sent for Mrs. Hummel, 
telling her there were additional 
papers requiring her signature. 
She met him and signed some 
papers, none of which was re- 
quired. He then collected $25 
more, saying he had been under 
considerable additional expense. 
It was later discovered that he 
had not even started suit. 

The charges against Rosen- 
kranz contained two counts. One 
was that he obtained money from 
a client upon the promise of 
Prompt professional service, with- 
out rendering any services, ac- 
companying this by false repre- 
sentations that his client’s case 
was being prosecuted with afl 
convenient speed. These repre- 
sentations extended over a period 
of seven months. The second 
count was that he counselled and 
induced his client to make an 
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affidavit that she was the peti- 
tioner named in a certain petition 
and that the contents thereof 
were true, when in fact there was 
no petition in existence and never 
had been. 

Rosenkranz informed his client 
on several occasions that testi- 
mony would be taken in her case 
on a certain day, his practice be- 
ing to write her subsequently that 
the hearing would be adjourned. 
It was later discovered that the 
case had never been instituted. 

Chancellor Walker said in his 
opinion that these offenses, singly 
or together, amounted to mal- 
practice in a solicitor, and that 
for both of them suspension from 
practice for a period of two years 
is a proper penalty under all the 
facts and circumstances. He ad- 
ded that the violation of a promis- 
sory obligation followed up with 
a false assertion, oft repeated, 
that the promise had been per- 
formed, is malpractice in a solici- 
tor, who has received a fee for 
professional service. 





OBITUARY. 
How. Henry Huston. 

On April 17 ex-Judge Henry 
Huston, of Newton, died at his 
home, 22 Elm street, of heart 
disease. He was taken ill the day 
before while trying a case, but 
despite his illness went to his 
summer home on the Delaware 
River in Walpack township, with 
his son, Henry W. Huston. By 
evening his condition became 
critical and his son took him to 
Newton in an automobile, a 
distance of twenty miles. Treat- 
ment by Dr. Hood failed to save 
him. 

For the last thirty-five years 
Judge Huston has practiced law 
in Sussex county and has been 
closely identified with Republi- 
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can politics, having been a candi- 
date for Senator several times, 
and the acknowledged leader of 
the party in the county. 

Judge Huston came of a family 
that has been prominent in Sussex 
county for a century and a half. 
His father, James B. Huston, was 
a lay Judge of Sussex for ten 
years. _ 

Judge Huston was born in 
Lafayette, November 26, 1853. 
He attended the E. A. Stiles 
private school at Mt. Retirement; 
later was educated at the Blair 
Academy, Blairstown, and was 
graduated from Princeton Uni- 
versity in 1874. After having 
taught for a few years he entered 
the law office of the late Thomas 
Kays to study law. At the June 


Term, 1877, he was admitted to 
the Bar, and three years later be- 


came a counselor. In 1884 he 
entered into partnership with Mr. 
Kays. 

In 1879, Judge 
made a United States Circuit 
Court Commissioner. Five years 
afterward he was appointed spe- 
cial Master in Chancery. He was 
named as Judge of the Court of 
Common Pleas in 1896 to fill an 
unexpired term, and was reap- 
pointed for five years the next 
vear. He was Prosecutor of the 
county in 1907 and later reap- 
pointed, retiring in 1942. 

Mr. Huston succeeded John L. 
Swayze, both as Prosecutor and 
leader of the Republican party in 
the county. An enmity developed 
against Mr. Huston among local 
Republicans which resulted in a 
bitter contest, culminating in libel 
suits, one of which, famous in the 
annals of the county, came to 
trial. Certain allegations were 
made relating to Mr. Huston’s 
acts as Prosecutor while he was 
seeking a reappointment to that 
office. He brought a damage 
action against William D. Acker- 
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son, then head of a department 
store, for $25,000. The case, 
heard in April, 1908, was marked 
by the appearance of Mahlon Pit- 
ney, then Chancellor and now a 
United States Supreme Court Jus- 
tice, and former Governor Ed- 
ward C. Stokes, as witnesses. Mr. 
Ackerson denied malice in mak- 
ing his allegations. The jury 
awarded Mr. Huston six cents. 

Another suit was brought in 
which Richard F. Goodman, then 
postmaster of Newton; Thomas 
W. Bentley, Dr. Ephraim Morri- 
son, Charles M. Woodruff and 
Rev. Alexander Craig, also of this 
town, were named as defendants. 
This action was also based on the 
alleged publication of charges 
against Mr. Huston during his ef- 
fort to get reappointment as 
Prosecutor, which he obtained. 
The cases were not brought to a 
hearing, however. 

Mr. Huston married Miss 
Laura A. Snyder in 1878. She 
survives him, together with two 
children, Mrs. Nelson Frissell, of 
Trenton, and Mr. Huston, of 
Newton. A brother, John Hus- 
ton, lives in Portland, Me., and a 
sister, Mrs. Mary Clay, lives in 
Newark. 

The “Sussex Register” said of 
Judge Huston: “He earned the 
reputation of being one of the 
keenest and most effective po- 
litical writers in northern New 
Jersey. He was an_ earnest, 
fluent, and convincing speaker, a 
man of pleasing address, and one 
whose literary attainments were 
of the highest order. He was al- 
ways in demand in his profession, 
and at the time of his death was 
retained in eighteen cases for the 
April term of court out of a total 
of forty-two cases on the dockets. 
He was always at the service of 
churches, societies, and other or- 
ganizations for lectures and ad- 
dresses, being known as a ready 
and bright impromptu speaker.” 





